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HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

District: Sonitpur
In The Court of the Munsiff No. 1, Tezpur, Sonitpur

Present   : Mrs.Chitra Rani Saikia, AJS

Thursday, the 27  th   day of June ,2013  

Money Suit No. 43 / 2007

Pradip Tibrewala ………… Plaintiff
-Versus-

Dharison Koiri  ………… Defendant

The suit coming on for final hearing on 13th  June  2013  in the presence of :-

 Sri Debabrata Bose                                           …………… Advocate for the Plaintiff
And

Sri J. K. Baishya                                          ……………..  Advocate for the Defendant

And having stood for consideration to this day the court delivers the following 
judgment.

JUDGMENT

1.         This is a suit  for recovery of money amounting to Rs 87,850/- only from the 
defendants on account of advance money paid to the defendants for sale of land. 

2.  The brief  case of  the plaintiff  as  averred in the plaint  is  that  in  the month of  
October and November the defendants approached the plaintiff and offered to sell their 
scheduled  lands  to  the  plaintiff.  The  plaintiff  agreed  to  purchase  the  said  land  and 
consideration amount was fixed at Rs. 9,51,000/-(Rs nine lacs fifty one thousand only) to 



be paid by the plaintiff to the defendants. The plaintiff also purchased a lot of land situated 
on the boundary of the scheduled land owned by Amir Hussain. That on 03.12.2004 the 
plaintiff and the defendants executed a registered agreement of sale vide Deed No 2029 
of the year 2004 dated 03 .12.2004 of the office of Senior Sub Registrar, Tezpur . That on 
03.12.2004 itself the plaintiff paid a sum of Rs 35,000/- (Rupees thirty five thousand) to 
each of the defendants by cheques of Federal Bank which the defendants accepted and 
acknowledged to have received. That after the receipt of the said amount the defendants 
always  avoided  and  neglected  to  perform  their  part  of  contract  in  spite  of  repeated 
demands  and  endeavour  by  the  plaintiff  and  as  such  the  agreed  sale  could  not  be 
performed  and  Registered  Agreement  became  infructuous.  That  having  no  other 
alternative plaintiff issued legal notice on 15.06.2006 asking the defendants to refund the 
advance money of Rs 35,000/- each from both the defendants. In spite of due service of 
the said notice the defendants did not respond.  Hence this suit.

3.  The defendants contested the suit by filing their written statement. The defendants 
stated that there is no cause of action for this suit and the suit is bad for non-joinder of  
necessary parties. They denied the plaint averment and denied the receipt of any money 
from the plaintiff.  Hence the defendants do pray for dismissal of this suit with cost. 

4.  Upon consideration of the pleadings of both sides my learned predecessor framed 
the following issues :  

(a) Is there any cause of action for the suit? 
(b) Whether the suit is bad for non-joinder of necessary party? 
(c) Whether the defendants by executing registered agreement for sale deed 

being No 2029 of 2004 dated 03.12.2004 received Rs 35,000/- each from 
the plaintiff ?  

(d) Whether the plaintiff is entitled to the decree as prayed for? 
(e)       To what other relief / reliefs the parties are entitled to? 

5. The plaintiff side adduced the evidence of three witnesses and exhibited certain 
documents in support of its case. PW 1 Pradip Tibrewal is the plaintiff. PW 2 Ismail Ali is 
the employee of the plaintiff. PW 3 is the Manager of Federal Bank, Tezpur Branch.  

Defendant side adduced the evidence of three witnesses. DW 1 Amir Hussain is 
the independent witness. DW 2 Dharison Koiri and DW3 Ashalal Koiri are the defendants 
in this suit. Relevant evidence of these witnesses shall be considered at relevant point. 
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6.  The evidence on record,  the  contentions raised on behalf  of  both  sides have 
received due consideration of this court. After considering the matter in its entirety this 
court has arrived at the decision as follows. 

DISCUSSION OF EVIDENCE, DECISION AND REASONS THEREOF

 Issue No  (c) :  Whether the defendants by executing registered agreement for sale   
deed being No 2029 of 2004 dated 03.12.2004 received Rs 35,000/- each from the 
plaintiff ?  

7.   For the sake of convenience let me first take up issue No (c) for discussion. 

 In his  plaint as well as in evidence on affidavit the plaintiff/ PW 1 Pradip Tibrewal 
deposed  that   on  03.12.2004  the  plaintiff  and  the  defendants  executed  a  registered 
agreement of sale vide Deed No 2029 of the year 2004 dated 03 .12.2004 of the office of  
Senior  Sub  Registrar,  Tezpur.  That  on  03.12.2004  itself  the  plaintiff  paid  a  sum  of 
Rs 35,000/- (Rupees thirty five thousand) to each of the defendants by cheques of Federal 
Bank which the defendants accepted and acknowledged to have received. That after the 
receipt of the said amount the defendants always avoided and neglected to perform their 
part of contract in spite of repeated demands and endeavour by the plaintiff and as such 
the agreed sale could not be performed and Registered Agreement became infructuous. 
That  having no other alternative plaintiff  issued legal  notice on 15.06.2006 asking the 
defendants to refund the advance money of Rs 35,000/- each from both the defendants. In 
spite of due service of the said notice, the defendants did not respond.  

8.  In his cross examination PW 1 stated that he paid Rs 35,000/- to the defendants 
through two Account Payee cheques. Admittedly the plaintiff has not submitted any proof 
to show that the two cheques reportedly issued in favour of the defendants were cleared in 
their favour as the plaintiff/ PW 1 stated candidly in his cross examination,  “I have not 
given any proof in this suit that the aforesaid two cheques were cleared in favour of the 
defendants.” The fact that the plaintiff  issued two cheques in favour of the defendants 
dated 03.12.2004 is supported by the evidence of PW 3, Senior Manager of Federal Bank, 
Tezpur Branch. PW 3 deposed that Exhibit 8 is the Cheque No 984808 issued in the name 
of Dharison by Pradip Tibrewal on 03.12.2004. He further deposed that exhibit 9 is the 
cheque  No  984816  issued  in  the  name  of  Ashe  Lal  Koiri  by  Pradip  Tibrewal  on 
03.12.2004. PW 3 further deposed that both the said cheques have been encashed. But in 
his cross examination PW 3 stated that he could not say on whose account the payment 
was made. Thus the evidence of PW 3 makes it clear that on 03.12.2004 two cheques of  
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Rs 35,000/- each in the name of the defendants were issued and the said cheques were 
encashed. 

9.    Without disputing the fact that the plaintiff is squarely duty bound to prove his case 
by plausible and cogent evidence, the provision U/S 58 of The Indian Evidence Act, 1872 
enumerates the legal provision that facts admitted need not be proved.  An admission 
made by a party when examined as witness comes within the meaning of Section 58 of 
The Indian Evidence Act,  1872.  In  this instant  case the crux of  this  issue lies  in  the 
determination of fact as to whether the plaintiff paid Rs 35,000/ to each of the defendants 
vide cheque and whether the defendants received the said amount. What comes out from 
the cross examination of DW 2 and DW 3 is very vital for deciding this issue. In his cross 
examination  DW 2  Dharison  Koiri  being  one  of  the  defendants  has  deposed  that  on 
03.12.2004 there was a registered agreement between the plaintiff on the one side and his 
brother and himself on the other side for sale of land. DW 2 testifies that at the time of the 
agreement the plaintiff gave him and his brother cheques of Rs 35, 000/- (Rupes thirty five 
thousand)   each and both the brothers did withdraw the money through bank. It is in the  
evidence of DW 2 that the plaintiff did not purchase the land from them and even then they 
did not return the money to the plaintiff. 

10.   The  evidence  of  DW 2  is  corroborated  by  the  evidence  of  DW 3  in  his  cross  
examination  in all its material particulars like the execution of Deed of Agreement with the 
plaintiff, the plaintiff giving two cheques of Rs 35, 000/- to each of the defendants and later 
on the plaintiff not purchasing their land and the defendants not returning the money even 
after that.  In his cross examination DW 3 Ashelal Koiri being another defendant in this suit 
stated that there was a Deed of Agreement for sale of land between the plaintiff on the 
one side and his brother and himself on the other side. According to him on the day of the 
execution of the agreement the plaintiff gave two cheques of Rs 35, 000/- each to him and 
his brother and they encashed  both the cheques. DW 3 further testifies that the plaintiff 
did not purchase their land and even then they did not return the money. 

11.   The facts that there was a registered agreement for sale of land  between the plaintiff  
and the defendants and the plaintiff giving the defendants two cheques of Rs 35, 000/-  
each to the defendants on the day of the agreement is also supported by the evidence of  
DW 1.    Evidence of DW 1 is not of much value for deciding the issue because he stated 
in his cross examination that he did not know whether the defendants return the money to 
the   plaintiff  taken at the time of the agreement. 
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12.  What  transpires  from  the  evidence  as  discussed  above  is  that  admittedly  the 
defendants  received  cheques  of  Rs  35,000/-  each  from  the  plaintiff  resultant  to  the 
execution of a Deed of Agreement for sale and they duly encashed the amount and they 
did not return the said amount to the plaintiff even though the sale did not take place as 
agreed.  In their  written statement  the defendant  took the plea that  they deposited Rs 
28,000/ to the plaintiff for the entrance to their land through the land of  Amir Hussain 
which is purchased by the plaintiff. In their cross examination also both DW 2 and DW 3 
deposed that they purchased the entrance to their land from the plaintiff by paying Rs 
28,000/- to the plaintiff. Assuming that this plea of the defendants is true, it can hardly 
diminish their liability to return the money amounting to Rs70,000/- in total to the plaintiff 
admittedly which they received and did not return. 

13.   In the net result of the foregoing discussion it comes out that the preponderance of 
probability lies in favour of the plaintiff. In view of the candid and plain admission of the 
defendants regarding the receipt of the money amounting to Rs70,000/- in total from the 
plaintiff and subsequently not returning the same even after the plaintiff not purchasing the 
land, the story of the plaintiff gains more credit to rely upon. Resultantly I find the plea of 
the plaintiff more believable in this regard. 

Hence this issue is decided in affirmative against the defendants. 

Issue No (a):  Is there any cause of action for the suit ? 

14.    In their written statement the defendants assailed this suit on the ground that there 
is no cause of action for this suit and no cause of action arose on 03.12.2004. 

  But  as transpires  from the discussion in issue No (c)  above  the defendants 
admitted in candid and plain terms that they received Rs 35,000/- each from the plaintiff  
for the sale of  land and subsequently land was not purchased by the plaintiff  and the 
defendants  did  not  return  the  money  to  the  plaintiff  which  they  received  earlier.  The 
plaintiff has instituted  this suit for recovery of money amounting to Rs 70,000/- in total 
which was paid as advance money along with the interest thereon. Therefore, when there 
is no dispute about the receipt of the said amount of money by the defendants from the 
plaintiff and as admittedly that amount was not returned to the plaintiff , there is cause of  
action for this suit. 

 As such this issue is decided in affirmative in favour of the plaintiff. 
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Issue No (b) :      Whether the suit is  bad for non-joinder of necessary party?   

15.   It is in the pleading of the defendants that the suit is bad for necessary parties. 
The defendants pleaded that Md Amir Hussain is the necessary party in the suit in whose 
absence the suit can not be determined. According to the defendants the instant suit is 
bad for non impleadment of Md Amir Hussain, who is the necessary party in the suit. 

 Necessary party in a suit means a person whose presence is very vital for the 
decision  of  the  issue  involved  in  the  suit.  In  the  instant  suit  after  going  through  the 
pleadings of both sides and the entire evidence on record nothing is brought forth to show 
that the issues in this suit can not be decided in absence of Md Amir Hussain. The crux of 
this suit lies in the determination of the fact as to whether the defendants received the 
amount as alleged by the plaintiff from the plaintiff and whether same was returned to the 
plaintiff or not. What comes out from the materials on record that Md Amir Hussain is not a 
necessary  party  for  determination  of  that  vital  issue.   The  vital  issue  can  indeed  be 
determined effectively in the absence of Amir Hussain. In fine, it can not be said that Amir  
Hussain is a necessary party to the suit. 

 Resultant to what is discussed above this issue is decided in negative against the 
defendants. 

Issue No (d):  Whether the plaintiff is entitled to the decree as prayed for ?

16.  The plaintiff   has  instituted  this suit  for recovery of  money amounting to Rs 
70,000/- in total which was paid as advance money along with the interest thereon. The 
plaintiff  prays for a decree for recovery of Rs 87, 850/- from the defendants. It is also 
prayed for a decree for recovery of interest @ 18% per annum  on the principal sum of Rs 
87,850 /- from the date of filing of the suit till full realization. The plaintiff also prayed for  
cost of the suit. 

17.  As evident  from the discussion in issue No ( c) above the defendants admittedly 
received Rs 70,000/- from the plaintiff  and they did not  return the said amount to the 
plaintiff  even  though  the  agreed  land  was  ultimately  not  purchased  by  the  plaintiff.  
Therefore, the plaintiff is entitled to recover the said amount from the defendants. As to the 
rate  of  interest  as  claimed  by  the  plaintiff  on  the  principal  amount,  it  is  found  not  
reasonable . Therefore, the court is of the considered opinion that it would be reasonable 
to  allow  the  plaintiff  to  draw  interest  on  the  principal  sum  @  10%  per  annum  from 
03.12.2004 till the date of judgment , i.e., 27.06.2013. 
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 This issue is decided accordingly. 

Issue No (e) :      To what other relief/reliefs the parties are entitled to ? 

18.  Taking together the discussion in the foregoing issues the  plaintiff   is entitled to 
recover Rs 70,000/- along with the interest  @ 10%  per annum from  03.12.2004  till  
27.06.2013.  The plaintiff is entitled to get the cost of the suit. The defendants are not 
entitled to get any relief. 

 This issue is decided accordingly. 

ORDER

19.   This suit is decreed on contest with cost. The  plaintiff  is entitled to recover from the 
defendants  Rs 70,000/- along with the interest  @ 10%  per annum from 03.12.2004  till  
27.06.2013.   The plaintiff is entitled to get the cost of the suit. The defendants are not 
entitled  to get any relief. 

  Prepare the decree accordingly. 

The judgment is delivered in the open court and the operative part of the judgment 
is pronounced in the open court today, Thursday, the 27th day of June 2013 under my 
hand and seal.  

( Chitra Rani Saikia )
Munsiff No 1, Tezpur
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ANNEXURE

1. Plaintiff’s witnesses: 

 (a) PW 1: Sri Pradip Tibrewal (the plaintiff)
 (b) PW 2: Ismail Ali
 (c) PW 3 : Jay PV 
 
2. Plaintiff’s exhibits:

Exhibit 1: Agreement Deed 2029            
Exhibit 2 --  Registered Deed No 2063 
Exhibit 3---  Notice 
Exhibit 4---- Postal receipt              
Exhibit 5 --- Postal receipt             
Exhibit 7 --- Agreement Deed No 2029/04
Exhibit 8 --- Cheque No 984808  of  Federal  Bank 
Exhibit 9--- Cheque No 984816 of Federal Bank

3. Defendant’s witness :

DW 1 –Amir Hussain 
DW 2 –Dharison Koiri 
DW 3—Ashelal Koiri

4. Defendants’s exhibits: Nil

                                                                                                 Chitra Rani Saikia
                                                                                                Munsiff No 1, Tezpur
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